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claims.	The	Bankruptcy	Court	 granted	 the	modification	 of	
the plan because the condemnation proceeds were disposable 
income	to	the	debtor	and	were	not	necessary	for	the	debtor	to	
continue	farming.	The	appellate	court	affirmed.	Conner v. First 
National Bank-Haskell, 2008 u.S. Dist. LEXIS 53555 (N.D. 
Tex. 2008).
FEDERAL TAX
 SALE OF CHAPTER 12 ESTATE PROPERTy.  The 







The debtor cited In re Knudsen, 389 B.R. 643 (N.D. Iowa 
2008), aff’g in part, 356 B.R. 480 (Bankr. N.D. Iowa 2006), 
which	held	that,	under	Section	1222(a)(2)(A),	taxes	generated	
by	 the	 sale	 of	Chapter	 12	 estate	 property	 could	 be	 treated	
as	unsecured	claims	of	 the	estate.	The	Bankruptcy	Court	 in	
this	case	had	rejected	the	holding	of	In re Knudsen, and held 
that	the	statute	was	clear	that	no	separate	taxable	entity	was	
created	 in	Chapter	 12	 proceedings,	 therefore,	 post-petition	
sales	of	estate	property	were	taxable	to	the	debtor	personally.	
The	Bankruptcy	Court	also	had	held	that	the	taxes	were	not	
entitled to the administrative expenses exception in Section 
1222(a)(2)(A)	because	the	taxes	were	not	entitled	to	priority	
under	Section	 507.	 	On	 appeal	 the	District	Court	 reversed,	
holding that, in accordance with In re Knudsen, In re Dawes, 
382 B.R. 509 (Bankr. D. Kan. 2008), and In re Schilke, 379 B.R. 
899 (Bankr. D. Neb. 2007), the	legislative	history	and	purpose	
of	Section	1222(a)(2)(A)	required	that	income	taxes	resulting	
from	postpetition	sales	of	a	Chapter	12	debtor’s	property	were	
administrative	 expenses	 entitled	 to	 application	 of	 Section	
1222(a)(2)(A).	See	Harl,	“District	Court	in	Knudsen	Holds	for	
Debtors	in	Chapter	12	Case,”	19	Agric. L. Dig.	101	(2008).		In 
re Hall,  CV-07-679-TuC-DCB (D. Ariz. Aug. 6, 2008), rev’g, 
376 B.R. 741  (Bankr. D. Ariz. 2007). 
	 The	IRS	has	filed	an	appeal	of	In re Knudsen, 389 B.R. 643 













 25	 Housing	Assistance	Act	 of	 2008,	 Pub.	 L.	 110-289,	 §	
3012(a).
 26	 I.R.C.	 §	 121.	 See	 generally	 	 6	Harl,	Agricultural Law § 
48.02[5]	(2008);	Harl,	Agricultural Law Manual	§	6.03[2](2008);	



















 40	Housing	Assistance	Tax	Act	 of	 2008,	 Pub.L.	 110-289,	 §	
3092(a).
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FEDERAL  AGRICuLTuRAL 
PROGRAMS 
 ANIMAL WELFARE. The APHIS has extended the comment 
period on proposed regulations which	amend	the	Animal	Welfare	
Act	 regulations	by	adding	minimum	age	 requirements	 for	 the	
transport	 in	 commerce	 of	 animals.	The	 regulations	 currently	
contain	such	requirements	for	dogs	and	cats,	but	no	corresponding	
ones	for	other	regulated	animals,	despite	the	risks	associated	with	




requirement. 73 Fed. Reg. 44671 (July 31, 2008).









chicken,	 goat,	 and	 pork;	 ground	 beef,	 ground	 lamb,	 ground	
chicken,	ground	goat,	and	ground	pork;	wild	and	farm-raised	fish	
and	shellfish;	perishable	agricultural	commodities;	macadamia	
nuts;	 pecans;	 ginseng;	 and	 peanuts.	The	 implementation	 of	




the	Act.	These	 changes	 include	 the	 addition	of	 chicken,	 goat,	
macadamia nuts, pecans, and ginseng as covered commodities, 
the	 addition	 of	 provisions	 for	 labeling	 products	 of	multiple	
origin,	as	well	as	a	number	of	other	changes	that	are	discussed	
more	 fully	 in	 the	 supplementary	 information	 portion	 of	 this	
rule.	However,	the	implementation	date	of	September	30,	2008,	
was	 not	 changed	 by	 the	 2008	Farm	Bill.	Therefore,	 in	 order	






for	covered	commodities.	73 Fed. Reg. 45105 (Aug. 1, 2008).




replace the pilot provisions with permanent provisions. 73 Fed. 
Reg. 43607 (July 28, 2008).
FEDERAL ESTATE
AND GIFT TAXATION



















Ltr. Rul. 200830001, Feb. 26, 2008.
 GENERATION SkIPPING TRANFSERS. The IRS has 
adopted	as	final	regulations	providing	guidance	regarding	the	
generation-skipping	 transfer	 (GST)	 tax	 consequences	 of	 the	
severance	of	a	trust	in	a	manner	that	is	effective	under	state	law,	
but	that	does	not	meet	the	requirements	of	a	qualified	severance	






Fed. Reg. 44649 (July 31, 2008).
 TRuSTS. The IRS has issued a revenue procedure which 
contains	annotated	sample	declarations	of	trust	and	alternate	
provisions	 that	meet	 the	 requirements	 for	 an	 inter	 vivos	
charitable	lead	unitrust	(CLUT)	providing	for	unitrust	payments	
payable	to	one	or	more	charitable	beneficiaries	for	the	unitrust	
period	 followed	by	 the	distribution	of	 trust	 assets	 to	 one	or	
more noncharitable remaindermen. A CLUT is an irrevocable 
split-interest	 trust	 that	provides	for	a	specified	amount	 to	be	
paid	 to	one	or	more	charitable	beneficiaries	during	 the	 term	













2008-45, 2008-2 C.B. 224.
 The IRS has issued a revenue procedure which contains an 
annotated	sample	declaration	of	 trust	and	alternate	provisions	














Proc. 2008-46, 2008-2 C.B. 238.
 FEDERAL INCOME 
TAXATION




taxpayer	 to	 pay	 the	 unpaid	 amount.	The	 taxpayer	 deducted	
the	amount	paid	as	alimony.	The	court	held	 that,	because	 the	
payments	would	have	ceased	upon	the	death	of	the	former	spouse,	
the	payments	were	deductible	as	alimony.	Le v. Comm’r, T.C. 
Memo. 2008-183.
 ALTERNATIVE MINIMuM TAX.	The	taxpayer	exercised	
employer-granted	 incentive	 stock	options	 (ISOs)	 in	2000	and	
included in alternative minimum tax income the spread between 
the	exercise	price	of	the	stock	options	and	the	date-of-exercise	fair	
market	value	of	the	stock.	Although	some	of	the	stock	purchased	
was	non-vested	 in	2000,	 the	 taxpayer	 elected,	under	 I.R.C.	§	
83(b),	to	report	AMT	on	all	the	shares.		In	2001	the	taxpayer’s	
employment	 terminated	 before	 the	 non-vested	 stock	 became	
vested,	resulting	in	the	employer’s	repurchase	of	that	stock	at	





invalid	 and	 reducing	 the	AMT.	The	 taxpayer	 argued	 that	 the	
taxpayer	was	not	entitled	to	the	Section	83(b)	election	because	
the	non-vested	stock	was	not	“property”	because	it	was	subject	
to	 substantial	 risk	of	 forfeiture	 from	employment	 termination	
or	employer	bankruptcy.	The	court	disagreed	and	held	that	the	
nonvested	 stock	was	 property	 eligible	 for	 the	 Section	 83(b)	
election.	The	court	also	held	 that	 the	 taxpayer’s	AMT	capital	
losses	were	subject	to	the	limitations	on	capital	loss	deductions	
in	I.R.C.	§§	172(d)	and	1211(b);	consequently,	the	losses	were	
not deductible as alternative net operating losses under I.R.C. § 
56(d)(2)(A)(i);	 therefore,	 the	 taxpayer	could	only	claim	 them	as	
direct	 adjustments	 to	AMT	 income,	 subject	 to	other	 limitations.	
kadillak v. Comm’r, 2008-2 u.S. Tax Cas. (CCH) ¶ 50,462 (9th 
Cir. 2008), aff’g, 127 T.C. 184 (2007).
	 The	taxpayer	received	employee	incentive	stock	options	from	an	
employer	and	had	losses	from	the	exercise	of	the	options.	Although	
the losses were limited under regulation income tax rules, the 
taxpayer	argued	that	 the	losses	were	not	 limited	under	the	AMT	
because	no	statute	or	regulation	covers	stock	option	losses	for	AMT	
purposes. The court held that the IRS had issued guidance in Notice 
2004-28, 2004-1 C.B. 783, that AMT stock option exercise losses 
were	subject	to	the	same	limitation	as	regular	losses,	under	I.R.C.	




publication.  Norman v. united States, 2008-2 u.S. Tax Cas. 
(CCH) ¶ 50,467 (9th Cir. 2008), aff’g, 2006-2 u.S. Tax Cas. 
(CCH) ¶ 50,429 (N.D. Calif. 2006).
 AuDITS. The	 IRS	 reminds	 business	 taxpayers,	 associations	
and other interested parties that the deadline to submit new topics 
to	 the	 Industry	 Issue	Resolution	 (IIR)	 Program	 is	August	 31,	
2008. The IIR Program is intended to resolve business tax issues 










36, 2003-1 CB 859.	Issues	can	be	submitted	at	any	time;	however,	






stock were included in taxable income and assessed taxes on the 
proceeds.	The	taxpayer	filed	an	amended	return	and	claimed	only	
a	portion	of	the	proceeds	as	income,	claiming	that	the	stock	had	an	




stock and upheld the IRS assessment.  Cook v. Comm’r, T.C. 
Memo. 2008-182.
 CHARITABLE DEDuCTION. The IRS has issued proposed 
regulations providing guidance concerning substantiation and 
reporting	requirements	for	cash	and	noncash	charitable	contributions	
under	 I.R.C.	 §	 170.	The	 regulations	 reflect	 the	 enactment	 of	





a	 qualified	 appraisal	 for	 contributions	 of	 property	 for	which	 a	
deduction	of	more	than	$500,000	is	claimed.	73 Fed. Reg. 45908 
(Aug. 7, 2008).

















the course was not a convention, seminar or similar meeting, the 
deduction	for	the	costs	was	not	prohibited	by	I.R.C.	§	274(h)(7).	
The	 court	 held	 that	 Section	 274(h)(7)	 applied	 to	 prohibit	 the	
deductions	 because	 the	 course	 covered	 investment	 or	financial	
planning. Jones III v. Comm’r, 131 T.C. No. 3 (2008).
 EXTRATERRITORIAL INCOME. The	IRS	Chief	Counsel	
has	ruled	that	former	I.R.C.	§	943(c)	(repealed	in	2004)	does	not	
apply	 to	 income	 that	 generates	 an	 exclusion	determined	under	
Section	101(d)	of	the	American	Jobs	Creation	Act	of	2004	(Pub.	







for	the	repeal	of	the	ETI	exclusion	provisions.	IRS Advice Memo. 
AM 2008-008, July 28, 2008.
 GAMBLING LOSSES.	 The	 taxpayer	 had	 income	 from	
gambling	winnings	which	would	 have	 allowed	 for	 deductions	
for	 gambling	 losses	 suffered	 in	 the	 same	 tax	 years.	However,	
the	 taxpayer	did	not	 itemize	deductions	because	 the	 taxpayer’s	
itemized deductions did not exceed the standard deduction. The 
court	held	 that	 the	 taxpayer	could	not	claim	deductions	 for	 the	
gambling	losses	because	the	taxpayer	did	not	itemize	deductions	
in	the	tax	years	involved,	even	though	the	taxpayer	had	income	
from	gambling	winnings.	 	Cromley v. Comm’r, T.C. Memo. 
2008-176.









the waiver.  Ltr. Rul. 200831025, May 5, 2008.
	 The	taxpayers,	husband	and	wife,	lived	in	a	residence	initially	
owned	 by	 the	wife’s	 parents.	The	 parents	 first	 transferred	 the	
residence	 to	 the	 taxpayers	 and	 the	 parents	 as	 joint	 tenants	 and	
then	transferred	full	title	to	the	taxpayers.	After	the	residence	was	
transferred	 to	 the	 taxpayers,	 the	 taxpayer	 obtained	 a	mortgage	
loan	on	the	residence.	The	husband	received	an	early	distribution	
from	a	pension	fund	and	used	the	money	to	pay	off	the	remaining	
mortgage	 loan	 amount.	The	 taxpayers	 included	 the	distribution	
in	taxable	income	but	did	not	pay	the	10	percent	additional	 tax	






v. Comm’r, T.C. Summary Op. 2008-98.
 INNOCENT SPOuSE.	The	taxpayer	was	the	surviving	spouse	
















because	 the	 former	 spouse	withheld	 the	 information	 and	 the	
taxpayer	had	no	reasonable	knowledge	that	the	spouse	had	received	
unemployment	benefits.	 	Seamons v. Comm’r, T.C. Summary 
Op. 2008-92.
 LOW INCOME HOuSING CREDITS. The IRS has issued a 
revenue	ruling	which	provides	the	monthly	bond	factor	amounts	
to	 be	 used	 by	 taxpayers	who	 dispose	 of	 qualified	 low-income	
buildings	or	 interests	 therein	during	the	period	January	through	
September 2008. Rev. Rul. 2008-36, 2008-2 C.B. 165.
 PENSION PLANS.	The	IRS	has	adopted	as	final	regulations	
providing	mortality	tables	to	be	used	in	determining	present	value	
or	making	 any	 computation	 for	 purposes	 of	 applying	 certain	




Treasury	 securities	 annual	 interest	 rate	 for	 this	 period	 is	 4.73	
percent,	the	corporate	bond	weighted	average	is	6.07	percent,	and	
the	90	percent	to	100	percent	permissible	range	is	5.46	percent	to	
6.07	percent.	Notice 2008-69, I.R.B. 2008-34.
 RETuRNS.  The	IRS	has	posted	drafts	of	the	following	forms	
in	 the	Topics	 for	Tax	Professionals	 section	 of	 the	 IRS	website	
(http://www.irs.gov/taxpros/topic/index.html)	 under	Draft	Tax	
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Forms:	 Form	 706-GS(D)	 (Rev.	October	 2008),	Generation-




1040	 (2008),	U.S.	 Individual	 Income	Tax	Return;	Form	1040	
















 The IRS has announced that Individuals and organizations 
with	25	or	more	 trucks,	 tractors	 or	 other	 heavy	vehicles	 used	
on	 highways	must	 now	 electronically	file	Form	2290,	Heavy	
Highway	Vehicle	Use	Tax	Return.	The	American	Jobs	Creation	
Act	of	2004	(Pub.	L.	No	108-357)	provides	that	taxpayers	with	
at	 least	 25	vehicles	must	file	 their	Forms	2290	 electronically.	
To	 file	 electronically,	 taxpayers	 need	 to	 select	 an	 approved	
transmitter/software	provider	for	Form	2290.	More	information	
is	available	about	this	on	the	IRS’s	web	site	(www.irs.gov/efile/




	 DISCHARGE	OF	 INDEBTEDNESS.	Proposed regulations 
have been issued that provide guidance on the manner in which 
an	S	corporation	reduces	its	tax	attributes	under	I.R.C.	§	108(b)	
for	 taxable	 years	 in	which	 the	S	 corporation	has	 discharge	of	
indebtedness	income	that	is	excluded	from	gross	income	under	











corporation.	The	 taxpayers	 claimed	 a	 deduction	 from	 income	
for	payments	to	the	S	corporation	for	services	provided	to	their	
businesses	 and	 claimed	 the	 payments	 as	 pass-through	 income	
from	the	corporation.	The	court	held	that	the	transactions	could	
be ignored as lacking in economic substance and upheld an IRS 
determination	that	the	payments	did	not	decrease	the	taxpayers’	
self-employment	income	from	their	individual	businesses.	Jarrett 
v. Comm’r, T.C. Summary Op. 2008-94.









signing it. The court also noted that the evidence did not support 
any	finding	that	the	taxpayers	supplied	the	return	preparer	with	all	
necessary	information;	therefore,	the	court	held	that	the	penalty	
was	properly	applied.		Wilson v. Comm’r, T.C. Summary Op. 
2008-91.





qualified	 for	 the	 student	 exception	under	 I.R.C.	§	3121(b)(10).	
The	 IRS	 sought	 a	 summary	 judgment	 based	 on	 the	 argument	
that	medical	residents	as	a	matter	of	law	could	never	qualify	for	





to	 relieve	 the	 stipends	 from	FICA	 tax.	The	 trial	 court	 initially	





that the medical residents were students entitled to the exception 
because the residents were enrolled in classes and received 
regular evaluation. In addition, the medical center had traditional 
educational	facilities	such	as	lecture	halls,	libraries,		classrooms,	
counseling services and teaching laboratories.   united States v. 
Mount Sinai Medical Center of Florida, Inc., 2008-2 u.S. Tax 
Cas. (CCH) 50,469 (S.D. Fla. 2008), on rem. from, 468 F. 3d 
1248 (11th Cir. 2007), rev’g and rem’g, 2005-1 u.S. Tax. Cas. 
(CCH) ¶ 50,156 (M.D. Fla. 2005).
 VEHICLE EXPENSES.	The	 taxpayers	were	 husband	 and	
wife.	The	 husband	was	 a	 sole	 proprietor	 as	 a	manufacturer’s	
representative and incurred expenses associated with the use 
of	vehicles	 leased	from	the	wife.	The	husband	claimed	vehicle	
deductions based on the mileage rate and substantiated the 
mileage	with	written	mileage	 logs	 created	 from	daily	mileage	
logs.	The	husband	and	wife	also	claimed	deductions	 for	actual	
costs associated with the vehicles. The court allowed the mileage 
deduction	on	the	basis	of	the	smallest	amount	of	miles	claimed	by	
the	husband.	The	court	disallowed	the	deductions	for	the	actual	
costs because the husband claimed the standard mileage deduction.  
Larson v. Comm’r, T.C. Memo. 2008-187.
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FARM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINARS
by Neil E. Harl







Harl’s	400+	page	seminar	manual	Farm Income Tax: Annotated Materials	and	the	600+	page	seminar	manual,	




for	current	subscribers	to	the	Agricultural Law Digest, the Agricultural Law Manual or the Principles of 
Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.			For	more	information	call Robert Achenbach 
at	541-466-5544	or	e-mail	at	robert@agrilawpress.com.





and Midwest practitioners, as well as panel discussions on national agricultural law topics, including the 2008 
Farm Bill. 
	 More	information	can	be	found	on	the	AALA	web	site	http://www.aglaw-assn.org	or	by	contacting	Robert	
Achenbach,	AALA	Executive	Director	at	RobertA@aglaw-assn.org	or	by	phone	at	541-466-5444.
